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HANDBOOK 

Acquisition  of  Real  Estate  Interests 
Through  Condemnation  Proceedings 

AGENCY:  U.S.  Army  Corps  of  Engi¬ 
neers,  DOD. 

ACTION:  Pinal  rule. 

SUMMARY:  This  amendment  de¬ 
scribes  the  existing  procedures  of  the 
U.S.  Army  Corps  of  Engineers  relating 
to  the  acquisition  of  real  estate  and  in¬ 
terests  therein  by  condemnation  pro¬ 
ceedings.  It  is  included  in  the  Real 
Estate  Handbook  (Engineer  Pamphlet 
405-1-2)  and  replaces  Engineer  Regu¬ 
lation  405-1-640. 

EFFECTIVE  DATE:  February  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Leslie  L.  Pitchford,  Jr.,  Chief, 
Programs  Division,  Real  Estate  Di¬ 
rectorate,  Office  of  the  Chief  of  En¬ 
gineers,  Washington,  DC  20314  (202- 
693-6285). 

SUPPLEMENTARY  INFORMATION: 
On  January  15,  1979  a  final  rule  was 
published  in  the  Federal  Register  (44 
FR  3168)  to  describe  existing  proce¬ 
dures  pertinent  to  certain  other  real 
estate  activities  of  the  Corps  of  Engi¬ 
neers.  Further  amendments  will  be 
published  as  existing  Engineer  Regula¬ 
tions  are  changed  to  the  new  format 
of  the  Real  Estate  Handbook. 

Since  this  handbook  only  provides 
procedural  guidance  to  personnel  of 
the  Office  of  the  Chief  of  Engineers 
and  Corps  of  Engineers  field  operating 
agencies  having  real  estate  responsibil¬ 
ities,  notice  of  proposed  rulemaking 
and  the  procedures  thereto  are  consid¬ 
ered  unnecessary. 

The  Chief  of  Engineers  has  deter¬ 
mined  that  this  rule  does  not  contain 
a  major  proposal  requiring  prepara¬ 
tion  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and 
OMB  Circular  A- 107. 

Dated:  January  19,  1979. 

Thorwald  R.  Peterson, 
Colonel,  Corps  of  Engineers, 
Executive  Director,  Engineer  Staff. 

In  consideration  of  the  above  Part 
644  is  amended  by  adding  §§644.111 
through  644.121  to  Subpart  C  and 
changing  the  Table  of  Sections  to  read 
as  follows: 


RULES  AND  REGULATIONS 

Acquisition  by  Condemnation  Proceedings 

644.111  General 

644.112  Applicable  statutes  in  condemna¬ 
tion  proceedings 

644.113  Filing  of  complaint  without  decla¬ 
ration  of  taking 

644.114  Acquisition  by  declaration  of 
taking 

644.115  Revestment  of  title  by  stipulation 

644.116  Distribution,  reservations,  and  title 
evidence 

644.117  Procedure  prior  to  trial 

644.118  Awards 

644.119  Procedure  after  final  judgment 

644.120  Condemnation  for  local  coopera¬ 
tion  projects 

644.121  Leasehold  condemnation  require¬ 
ments 

Authority:  5  U.S.C.  301. 

Acquisition  by  Condemnation 
Proceedings 

§644.111  General. 

Section  644.111  through  644.121  de¬ 
scribe  the  procedures  of  the  Corps  of 
Engineers  relating  to  the  acquisition 
of  real  estate  and  interests  therein  by 
condemnation  proceedings.  It  is  appli¬ 
cable  to  the  Office  of  the  Chief  of  En¬ 
gineers  (OCE)  and  to  all  Division  and 
District  Engineers  having  real  estate 
responsibilities. 

§644.112  Applicable  statutes  in  condem¬ 
nation  proceedings. 

A  complaint  in  condemnation,  and 
any  declaration  of  taking  filed  in  con¬ 
junction  therewith,  will  contain  a  cita¬ 
tion  of  the  congressional  authorization 
and  appropriation  acts  for  the  particu¬ 
lar  project,  and  any  other  applicable 
acts  of  Congress.  Existing  acts  of  Con¬ 
gress  authorizing  the  acquisition  of 
land  and  interests  therein  are  outlined 
in  AR  405-10  and  Subpart  A.  Acts  of 
Congress  applicable,  generally,  to  con¬ 
demnation  proceedings  are  outlined 
below. 

(a)  Military  projects.  (1)  Act  of  Con¬ 
gress  approved  August  1,  1888  (25  Stat. 
357,  40  U.S.C.  257)  authorizes  the  head 
of  any  Government  department  or 
agency  to  acquire  real  estate,  other¬ 
wise  authorized  for  acquisition,  by 
condemnation  proceedings. 

(2)  Section  2663  of  Title  10,  United 
States  Code,  authorizes  the  Secretary 
of  a  military  department  to  acquire  by 
condemnation  any  interest  in  land,  in¬ 
cluding  temporary  use  of  the  site,  con¬ 
struction,  or  operation  of  fortifica¬ 
tions,  coast  defenses,  or  military  train¬ 
ing  camps. 

(3)  Section  9773  of  Title  10,  United 
States  Code,  authorizes  the  Secretary 
of  the  Air  Force  to  acquire  by  condem¬ 
nation  additional  permanent  air  bases 
and  depots,  enlarge  existing  air  bases 
and  depots,  bombing  and  machine  gun 
ranges,  and  areas  for  the  training  of 

unite 

(4)  Section’  2233  of  Title  10,  United 
States  Code,  authorizes  the  Secretary 
of  Defense  (with  authority  to  dele¬ 


gate)  to  acquire  by  purchase,  lease,  or 
transfer,  facilities  necessary  for  the 
Reserve  Components.  The  authority 
to  acquire  by  purchase  has  been  held 
to  include  the  authority  to  condemn. 
Therefore,  this  section  authorizes  con¬ 
demnation  for  both  Army  and  Air 
Force  Reserve  Training  Sites. 

(b)  Civil  works  projects— ( 1)  Rivers 
and  harbors,  (i)  Act  of  Congress  ap¬ 
proved  April  24,  1888  (25  Stat.  94,  33 
U.S.C.  591)  authorizes  the  Secretary  of 
the  Army  to  cause  proceedings  to  be 
instituted  for  the  acquisition  by  con¬ 
demnation  of  any  land,  right  of  way, 
or  material  needed  to  maintain,  oper¬ 
ate,  or  prosecute  works  for  the  im¬ 
provement  of  rivers  and  harbors  for 
which  provision  has  been  made  by  law. 

(ii)  Section  5  of  the  Act  of  Congress 
approved  July  18,  1918  (40  Stat.  911, 
33  U.S.C.  594)  provides  that  possession 
of  lands  being  acquired  by  condemna¬ 
tion  proceedings  for  river  and  harbor 
works  may  be  taken,  provided  ade¬ 
quate  provision  shall  have  been  made 
for  payment  of  just  compensation. 

(2)  Flood  control,  (i)  Act  of  Congress 
approved  March  1,  1917  (39  Stat.  950, 
33  U.S.C.  701)  makes  the  provisions  of 
the  Act  of  Congress  approved  April  24, 
1888  (paragraph  (b)(l)(il  of  this  sec¬ 
tion)  applicable  to  flood  control  works. 

(ii)  Section  6  of  the  Act  of  Congress 
approved  August  18,  1941  (55  Stat.  650, 
33  U.S.C.  701c-2)  makes  the  provisions 
of  Section  5  of  the  Act  of  Congress  ap¬ 
proved  July  18,  1918  (paragraph 

( b )( 1 )( ii )  of  this  section)  applicable  to 
flood  control  works. 

(3)  Local  cooperation.  Acts  of  Con¬ 
gress  approved  June  29,  1906  (34  Stat. 
632,  33  U.S.C.  592)  and  August  8,  1917 
(40  Stat.  267,  33  U.S.C.  593)  provide 
that  the  Secretary  of  the  Army  may 
institute  condemnation  proceedings 
for  the  acquisition  of  land  or  easement 
therein  for  river  and  harbor  works 
which  local  interests  undertake  to  fur¬ 
nish  free  of  cost  to  the  United  States. 
The  provisions  of  these  Acts  were 
made  applicable  to  flood  control  works 
by  the  Acts  of  Congress  approved 
March  1,  1917  and  August  18,  1941 
(paragraphs  (b)(2)(i)  and  (ii)  of  this 
section). 

(c)  Other  pertinent  statutes.  (1)  Act 
of  Congress  approved  July  18,  1918  (40 
Stat.  911,  33  U.S.C.  594)  provides  that 
the  United  States  shall  have  the  right 
to  take  immediate  possession  of  land 
to  the  extent  of  the  interest  con¬ 
demned.  The  exercise  of  this  right  is 
subject,  however,  to  the  policy  consid¬ 
erations  set  forth  in  the  Act  of  Con¬ 
gress  appoved  January  2,  1971,  Pub.  L. 
91-646  (84  stat.  1894). 

(2)  Act  of  Congress  approved  Febru¬ 
ary  26,  1931  (46  Stat.  1421,  40  U.S.C. 
258a)  makes  provision  for  the  filing  of 
a  declaration  of  taking  in  conjunction 
with  condemnation  proceedings  and 
provides  that  title  to  the  land  or  inter- 
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ests  in  land  included  in  the  declaration 
of  taking  vests  in  the  United  States 
upon  filing  with  the  court  and  deposit 
of  the  estimated  compensation  in  the 
registry  of  the  court. 

(3)  Title  III  of  the  Act  of  Congress 
approved  January  2,  1971  (Pub.  L.  91- 
646,  84  Stat.  1894)  contains  policies 
and  guidelines  for  acquisition  of  land. 

§644.113  Filing  of  complaint  without  dec¬ 
laration  of  taking. 

(a)  Only  in  exceptional  cases  will  the 
Chief  of  Engineers  give  favorable  con¬ 
sideration  to  the  filing  of  a  complaint 
in  condemnation,  and  the  request  for 
an  order  of  possession,  without  the 
concurrent  filing  of  a  declaration  of 
taking  and  deposit  of  estimated  com¬ 
pensation  in  the  registry  of  the  court. 
Examples  of  situations  in  which  com¬ 
plaints  may  be  used  are  as  follows: 

(1)  Immediate  possession  is  required 
for  some  essential  military  need  and 
time  does  not  permit  preparation  of  an 
appraisal,  title  work,  or  negotiations. 

(2)  Condemnation  proceedings  are 
necessary  in  connection  with  a  ceme¬ 
tery,  in  order  to  secure  court  approval 
of  the  relocation  and  reinterment  plan 
in  accordance  with  the  procedure  out¬ 
lined  in  ER  1180-1-1. 

(3)  Where  right  of  entry  for  survey 
and  exploration,  appraisal  purposes,  or 
other  similar  need  is  required,  and 
there  is  no  material  interference  with 
the  owner’s  possession.  However, 
where  there  is  material  interference 
with  the  owner’s  possession,  or  it  is 
considered  there  will  be  significant 
damage  to  the  land,  a  deposit  of  esti¬ 
mated  compensation  may  be  neces¬ 
sary. 

(b)  Approval  required.  Prior  to  sub¬ 
mission  of  a  complaint  assembly, 
except  in  cemetery  cases,  all  pertinent 
facts  justifying  the  need  for  such 
action  will  be  submitted  to  the  Divi¬ 
sion  Engineer  for  approval.  If  the  pro¬ 
posed  action  is  approved,  the  Division 
or  District  Engineer  will  inform  all  af¬ 
fected  landowners  and  tenants  of  the 
action  being  taken,  the  necessity 
therefor,  and  the  subsequent  proce¬ 
dure  to  be  followed  by  the  Govern¬ 
ment  in  conducting  negotiations  to  ac¬ 
quire  the  land  after  the  filing  of  the 
complaint. 

(c)  Complaint  assembly.  The  follow¬ 
ing  assembly  will  be  submitted  to 
HQDA  (DAEN-REA-C)  WASH  DC 
20314  where  only  a  complaint  is  to  be 
filed: 

(1)  Five  copies  of  individual  tract  de¬ 
scriptions  identified  as  Exhibit  "A". 
(Reproduced  copies  will  be  accepted  if 
clear  and  legible.) 

(2)  Five  copies  of  segment  or  project 
maps,  showing  each  tract  or  area  to  be 
acquired  shaded  or  outlined  in  red  and 
identified  as  Exhibit  “B”. 

(3)  Five  copies  of  a  list  of  the  names 
and  addresses  of  the  persons  purport¬ 


ing  to  own  the  tracts  or  having  an  in¬ 
terest  therein,  identified  as  Exhibit 
“C". 

(4)  Five  copies  of  the  exact  estate  or 
interest  to  be  acquired,  identified  as 
Exhibit  “D”. 

(5)  In  Air  Force  projects  and  acquisi¬ 
tions  for  other  agencies,  one  addition¬ 
al  copy  of  each  exhibit  will  be  re¬ 
quired. 

(6)  In  Air  Force  project  acquisitions, 
the  additional  information  set  out  in 
§  644.114(f)  will  be  submitted,  in  dupli¬ 
cate. 

(7)  In  those  jurisdictions  that  adopt 
the  alternate  form  declaration  of 
taking,  complaint  assemblies  should  be 
similiar  to  the  schedules  submitted  for 
the  declaration  of  taking  assembly. 

(d)  Letter  of  transmittal  Where  a 
complaint  assembly  is  submitted,  the 
letter  of  transmittal  should  include 
the  following  information: 

(1) A  statement  indicating  the  date 
of  approval  of  the  Real  Estate  Design 
Memorandum  in  civil  works  projects 
or  the  date  of  the  Real  Estate  Direc¬ 
tive  for  other  projects,  and  whether 
the  land  included  in  the  complaint  as¬ 
sembly  is  within  the  approved  project 
boundary  line,  together  with  the  cita¬ 
tions  of  the  authorization  and  appro¬ 
priation  acts  which  cover  the  acquisi¬ 
tion. 

(2)  The  approved  appraised  valua¬ 
tion  and  date  of  appraisal  of  the  inter¬ 
est  to  be  acquired  or,  if  appraisals 
have  not  been  prepared,  the  estimated 
value  with  a  statement  indicating  the 
basis  of  the  estimate. 

(3)  Information  as  to  whether  the 
land  included  in  the  complaint  assem¬ 
bly  is  vacant  or  occupied,  together 
with  the  date  any  occupants  will  be  re¬ 
quired  to  vacate  the  premises. 

(4)  If  possession  is  required,  an  ex¬ 
planation  of  the  need  therefor  and  the 
reasons  why  the  normal  land  acquisi¬ 
tion  schedule  was  not  met. 

(5)  Results  of  contacts  with  the 
landowners  and  tenants  and  their 
views  with  respect  to  the  filing  of  con¬ 
demnation  proceedings. 

(6)  A  statement  as  to  the  plan  and 
schedule  to  acquire  such  land  after 
filing  of  the  complaint  in  order  to 
make  funds  available  to  the  landown¬ 
ers  and  tenants. 

(7)  In  assemblies  concerning  land  for 
other  than  civil  works  projects,  a 
statement  indicating  whether  all  of 
the  land  authorized  in  the  Real  Estate 
Directive  is  included  in  the  assembly. 
Any  variance  between  the  area  or 
estate  authorized  in  the  directive  and 
those  in  the  assembly  should  be  fully 
explained. 

(8)  In  military  assemblies,  a  state¬ 
ment  of  expected  local  resistance  to 
the  proposed  acquisition  and  efforts 
made  to  adjust  military  requirements 
to  the  local  situation. 


(9)  Whether  there  have  been  any 
Congressional  inquiries  regarding  the 
acquisition. 

(e)  Action  after  filing  complaint. 
After  filing  of  a  complaint  proceeding, 
action  to  acquire  the  land  involved, 
either  by  direct  purchase  or  by  the 
filing  of  a  declaration  of  taking,  will  be 
completed  as  soon  as  possible. 

(1)  Where  a  satisfactory  Offer  to 
Sell  is  obtained  and  accepted,  the 
transaction  will  proceed  through  the 
stages  of  title  clearance,  payment  and 
closing.  Upon  final  approval  of  title, 
the  Division  or  District  Engineer  will 
recommend  to  the  Chief  of  Engineers 
that  the  Department  of  Justice  be  re¬ 
quested  to  dismiss  the  tract  from  the 
proceeding. 

(2)  Where  a  satisfactory  lease  of  the 
premises  included  in  a  leasehold  con¬ 
demnation  proceeding  is  obtained  and 
accepted,  the  Division  or  District  Engi¬ 
neer  will  recommend  to  the  Chief  of 
Engineers  that  the  Department  of  Jus¬ 
tice  be  requested  to  dismiss  the  tract 
from  the  proceeding. 

(3)  The  recommendation  of  the  Divi¬ 
sion  or  District  Engineer  for  dismissal 
of  a  tract  from  condemnation  will  in¬ 
clude  the  following  information: 

(i)  Name  of  project. 

(ii)  Caption  of  the  complaint  and 
civil  action  number  assigned  thereto. 

(iii)  The  date  the  final  title  approval 
was  rendered;  on  lease  cases,  the  date 
the  lease  was  accepted. 

(iv)  A  statement  as  to  whether  the 
particular  deed  or  lease  includes  the 
same  land  described  in  the  complaint 
under  the  same  tract  number. 

(v)  A  statement  as  to  whether  the 
particular  deed  or  lease  includes  all 
outstanding  interests  involved  in  the 
complaint  insofar  as  the  specific 
parcel  of  land  is  concerned.  If  all  out¬ 
standing  interests  are  not  covered  by 
the  deed  or  lease  instrument,  a  state¬ 
ment  of  the  proposed  method  of  ac¬ 
quiring  those  interests  which  remain 
outstanding,  either  by  filing  a  declara¬ 
tion  of  taking  or  by  direct  purchase,  or 
a  recommendation  that  they  be  left 
outstanding  permanently. 

§  644.114  Acquisition  by  declaration  of 
taking. 

If  it  has  been  determined  that  acqui¬ 
sition  of  a  tract  cannot  be  accom¬ 
plished  by  purchase  due  to  failure  to 
reach  an  agreement  with  the  owners 
as  to  value,  inability  to  contact  the 
owners,  title  defects,  or  for  other  rea¬ 
sons,  acquisition  will  be  completed  by 
the  filing  of  a  declaration  of  taking  in 
a  condemnation  proceeding  and  the 
concurrent  deposit  of  the  estimated 
compensation  in  the  registry  of  the 
court.  The  requirements  for  a  declara¬ 
tion  of  taking  are  set  forth  in  40 
U.S.C.  258a. 

(a)  Declaration  of  taking  assembly. 
The  assembly  to  be  submitted  by  the 
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Division  or  District  Engineer  to  the 
Chief  of  Engineers,  with  a  recommen¬ 
dation  for  the  filing  of  a  declaration  of 
taking,  will  contain  the  following: 

(1)  Seven  copies  of  the  declaration  of 
taking.  (Reproduced  copies  will  be  ac¬ 
cepted  if  clear  and  legible).  The  copy 
to  be  executed  and  filed  in  court  must 
be  free  of  errors  and  erasures. 

(2)  Seven  copies  of  tract  descriptions 
and  names  and  addresses  of  purported 
owners,  identified  as  Schedule  "A”  to 
the  declaration  of  taking. 

(3)  Seven  copies  of  a  segment  or 
project  map,  showing  the  individual 
tracts  outlined  in  red,  or  shaded  in 
such  a  way  as  to  identify  them,  consti¬ 
tuting  Schedule  “B”  to  the  declaration 
of  taking. 

(4)  In  acquisitions  for  Air  Force  and 
other  agencies,  one  additional  copy  of 
each  of  the  above  is  required. 

(5)  As  to  tracts  which  are  appraised 
at  $50,000  or  more,  it  is  necessary  to 
have  a  least  two  appraisals  for  each 
such  tract  in  condemnation.  One  copy 
of  each  appraisal  will  be  forwarded 
with  the  assembly  for  those  tracts 
valued  less  than  $100,000,  and  two 
copies  where  the  value  is  $100,000  or 
more.  Also,  a  copy  of  the  appraisal 
should  be  forwarded  when  there  is  a 
counteroffer  of  $50,000  or  more,  no 
matter  what  the  appraisal  is.  In  all 
cases  where  two  appraisals  are  neces¬ 
sary,  at  least  one  will  be  by  a  contract 
appraiser  approved  in  advance  by  the 
United  States  Attorney  in  whose  juris¬ 
diction  the  case  will  be  filed. 

(6)  Appraisals  must  be  on  a  current 
basis  so  that  at  the  time  of  submission 
of  the  assembly,  the  review  certificates 
should  indicate  that  the  review  has 
been  made  within  thirty  days  prior  to 
submission  of  the  assembly. 

(7)  Guides  in  preparing  declarations 
of  taking  for  acquisitions  for  the  De¬ 
partments  of  the  Army  (Military  and 
Civil)  and  Air  Force  are  contained  in 
Figure  5-5  in  EP  405-1-2. 

(8)  Each  case  where  there  is  an  ac¬ 
cepted  Offer  to  Sell  on  which  we  will 
ask  the  Department  of  Justice  to 
obtain  judgment  should  be  submitted 
as  a  separate  Declaration  of  Taking. 

(b)  Negotiator’s  report.  Each  declara¬ 
tion  of  taking  assembly  should  be  ac¬ 
companied  by  a  separate  Negotiator’s 
Report,  ENG  Form  3423  (Parts  I  and 
II),  in  duplicate,  for  each  tract  of  land 
included  in  the  assembly.  The  Negotia¬ 
tor’s  Report  should  be  current,  i.e.,  it 
should  indicate  a  contact  with  the 
landowner,  or  his  representative,  at  a 
time  reasonably  close  to  the  date  of 
submittal  of  the  assembly,  and  should 
reflect  that  actual,  practical  and  real¬ 
istic  negotiations  were  conducted  in 
accordance  with  the  procedure  set 
forth  in  §  644.83.  The  Negotiator’s 
Report  should  be  complete,  but  should 
be  concise  and  not  made  unduly 
lengthy  by  extraneous  material.  It 
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should  contain  so  much  of  the  follow¬ 
ing  information  as  may  be  pertinent: 

(1)  A  brief  physical  description  of 
the  property,  including  its  present  use 
and  highest  and  best  use  claimed  by 
both  the  Government  and  the  land- 
owner. 

(2)  Number  of  discussions  and  date 
and  place  of  each  discussion,  and  a 
statement  that  the  landowner  was  fur¬ 
nished  a  summary  of  the  basis  for  the 
Government’s  valuation  prior  to  nego¬ 
tiations. 

(3)  Statement  of  each  offer  made  by 
the  negotiator,  any  counteroffer  re¬ 
ceived  from  the  landowner,  and  any 
figures  suggested  by  the  negotiator  in 
an  effort  to  obtain  a  reasonable  coun¬ 
teroffer  above  the  Government’s  esti¬ 
mate  of  value. 

(4)  Where  the  discussions  reveal 
that  further  negotiations  would  not  be 
productive,  a  statement  that  the  real 
estate  representative  explained  that  it 
was  necessary  that  the  interests  be  ob¬ 
tained  through  condemnation,  not  in 
the  sense  of  a  threat,  but  as  an  effort 
on  behalf  of  the  Government  to  secure 
an  impartial  determination  by  the 
court  of  the  differences  of  opinion  as 
to  value,  and  in  order  to  make  funds 
available  to  the  landowner. 

(5)  If  the  owner  cannot  be  contacted 
for  the  purpose  of  conducting  negotia¬ 
tions,  a  full  explanation  of  the  circum¬ 
stances  and  the  efforts  made  to  con¬ 
tact  the  owner  should  be  set  forth  in 
the  Negotiator’s  Report. 

(6)  A  statement  that  any  remaining 
property  of  the  owner  enjoys  access 
and  is  an  economic  unit,  or  if  it  is  an 
uneconomic  remainder,  that  the  Gov¬ 
ernment  has  offered  to  acquire  the  re¬ 
mainder. 

(7)  Where  there  is  an  Offer  to  Sell, 
the  Negotiator’s  Report  should  in¬ 
clude  a  statement  that  no  separate 
representations  were  made  in  order  to 
obtain  the  offer,  if  this  was  the  case. 
If  any  such  representations  were 
made,  they  should  be  fully  explained. 
The  report  should  also  include  the  ne¬ 
gotiator’s  telephone  number. 

(c)  Letter  of  transmittal.  The  letter 
of  transmittal  to  be  submitted  with  a 
declaration  of  taking  assembly  will 
contain  the  following: 

(1)  The  date  of  the  real  estate  direc¬ 
tive  or  the  date  of  approval  of  the  real 
estate  design  memorandum  which  in¬ 
cludes  the  land  to  be  condemned,  a 
statement  that  the  land  is  within  the 
approved  project  boundary  line,  and 
the  date  of  approval  of  the  boundary 
line. 

(2)  A  statement  concerning  the  avial¬ 
ability  of  funds. 

(3)  A  list  of  the  dates  of  the  apprais¬ 
als  of  the  tracts  in  the  assembly  and 
the  dates  of  the  last  review  thereof.  If 
more  than  one  approved  appraisal 
exists  for  any  tract,  the  deposit  will  be 
in  the  amouht  of  the  highest  approved 


appraisal.  If  the  value  of  growing 
crops  has  been  included  in  the  apprais¬ 
al,  a  statement  concerning  same  is  re¬ 
quired  in  the  transmittal  letter  pursu¬ 
ant  to  paragraph  (h)(3)  of  this  section. 

(4)  A  statement  that  all  owners  of 
land  included  in  the  assembly,  whose 
addresses  are  known,  have  been  noti¬ 
fied  in  writing  that, condemnation  will 
be  recommended  arid  the  reason  there¬ 
for.  The  information  furnished  to  the 
owners  should  include  the  name  and 
address  of  the  United  States  Attorney 
who  will  advise  and  assist  them  in  ap¬ 
plying  for  withdrawal  of  the  funds  de¬ 
posited  in  the  registry  of  the  court. 
The  notice  to  the  owners  should  also 
state  the  date  on  which  possession  of 
their  property  will  be  required. 

(5)  A  statement  concerning  the  date 
when  possession  of  each  tract  included 
in  the  assembly  should  be  obtained. 
This  should  include  information  as  to 
when  the  90-day  notice  was  given,  as 
required  by  Sec.  301(5)  of  Public  Law 
91-646  (84  Stat.  1894),  or  if  not  re¬ 
quired,  an  explanation  as  to  why  not. 

(6)  In  assemblies  involving  other 
than  civil  w'orks  projects,  a  statement 
as  to  whether  or  not  all  of  the  land  au¬ 
thorized  in  the  real  estate  directive  is 
included  in  the  proposed  declaration 
of  taking.  Any  variance  that  may  exist 
between  the  acreage  in  the  directive 
and  the  acreage  in  the  declaration  of 
taking  should  be  fully  explained. 

(7)  For  military  projects,  a  state¬ 
ment  of  the  expected  local  resistance 
to  the  proposed  acquisition  by  con¬ 
demnation,  and  the  efforts  which  have 
been  made  to  adjust  requirements  to 
the  local  situation. 

(8)  For  those  assemblies  involving 
the  first  case  in  a  particular  project, 
information  as  to: 

(i)  When  the  initial  land  acquisition 
for  the  project  took  place. 

(ii)  The  total  acreage  for  the  project 
and  the  estimate  of  the  cost  thereof;  if 
available,  two  copies  of  the  project 
brochure  furnished  to  landowners 
should  be  forwarded. 

(iii)  Whether  or  not  an  environmen¬ 
tal  impact  statement  has  been  filed, 
and,  if  not,  when  it  is  expected  to  be 
filed. 

(9)  Two  copies  of  each  accepted 
Offer  to  Sell  covering  any  of  the  tracts 
included  in  the  declaration  of  taking 
will  be  submitted  with  the  assembly. 

(10)  A  statement  as  to  whether  there 
have  been  any  Congressional  inquiries 
regarding  the  acquisition. 

(d)  Title  defects.  If  a  tract  is  recom¬ 
mended  for  condemnation  due  to  title 
defects,  three  copies  of  the  title  opin¬ 
ion  will  be  submitted  with  the  assem¬ 
bly. 

(e)  Deposit  of  funds.  Two  copies  of 
the  declaration  of  taking,  as  finally  ap¬ 
proved  and  signed,  will  be  transmitted 
by  the  Chief  of  Engineers  to  the  Divi¬ 
sion  and  District  Engineer.  Procure- 
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ment  and  delivery  of  a  check  to  the 
United  States  Attorney  for  deposit  in 
the  registry  of  the  court  will  be  au¬ 
thorized,  subject  to  the  availability  of 
fluids. 

(f)  Additional  information  to  accom¬ 
pany  Air  Force  acquisitions.  Each  con¬ 
demnation  assembly  (complaint  or 
declaration  of  taking)  covering  the  ac¬ 
quisition  of  land  for  an  Air  Force  proj¬ 
ect  will  include  the  following  informa¬ 
tion  and  material,  in  duplicate: 

(1) A  map  showing  the  base  bound¬ 
aries,  outlining  in  red  all  land  included 
in  the  applicable  real  estate  directive, 
and  showing  the  land  included  in  the 
condemnation  assembly  hachured  in 
red.  In  the  case  of  an  off-base  facility, 
the  map  will  show  the  nearest  bound¬ 
ary  of  the  main  base  with  relation  to 
the  off-base  facility,  outlining  in  red 
all  land  in  the  appplicable  real  estate 
directive,  with  the  land  covered  by  the 
condemnation  assembly  hachured  in 
red. 

(2)  On  the  same  map  or  a  larger 
scale  map,  the  following  information 
on  each  tract  in  the  applicable  real 
estate  directive: 

(i)  Tract  number. 

(ii)  Acreage. 

(iii)  Ownership. 

(iv)  Contours. 

(v)  Existing  improvements. 

(vi)  Proposed  construction,  including 
utilities,  drainage  ditches,  and  other 
supporting  facilities. 

(3)  Summary  of  status  of  acquisition 
of  all  land  included  in  the  applicable 
real  estate  directive.  ENG  Form  3905- 
R  will  be  used  for  this  purpose.  All  dis¬ 
crepancies  in  figures  for  acreages  and 
costs  should  be  fully  explained. 

(4)  If  any  of  the  land  included  in  the 
applicable  real  estate  directive  is  held 
under  voluntary  lease  or  leasehold 
condemnation,  report  for  each  such 
tract  the  annual  rental,  the  period  of 
time  the  leasehold  interest  has  been 
held,  and  whether  it  is  a  voluntary 
lease  or  a  condemnation  leasehold.  If 
the  land  is  not  under  lease,  this  fact 
should  be  reported. 

(5)  If  the  United  States  has  previ¬ 
ously  acquired  an  easement  interest 
(clearance  easement,  safety  area  ease¬ 
ment,  etc.)  in  any  of  the  land  included 
in  the  condemnation  assembly,  identi¬ 
fy  the  real  estate  directive  which  au¬ 
thorized  the  previous  acquisition  by 
number,  date,  interest  acquired,  acres, 
cost  and  method  of  acquisition  (includ¬ 
ing  lease  number,  tract  number,  cap¬ 
tion  with  civil  action  number  as  appli¬ 
cable).  A  negative  report  is  required. 

(6)  If  severance  damage  is  involved 
in  any  of  the  land  included  in  the  con¬ 
demnation  assembly,  include  a  de¬ 
tailed  statement  of  the  facts  and  justi¬ 
fication  for  the  severance  allowed, 
unless  the  severance  damage  has  been 
adequately  explained  in  a  Real  Estate 
Planning  Report  or  a  Real  Estate  Re- 
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quirements  Estimate,  in  which  case 
such  Report  or  Estimate  should  be 
identified  for  reference. 

(7)  A  copy  of  the  appraisal  report  on 
which  the  deposit  in  a  declaration  of 
taking  is  based,  irrespective  of  value. 

(g)  Interests  included  in  declaration 
of  talcing.  (1)  The  estate  recommended 
for  use  in  a  declaration  of  taking 
should  conform  to  the  estate  approved 
by  the  Chief  of  Engineers  in  Civil 
Works  projects  and  to  the  applicable 
directive  in  military  and  other  agency 
projects.  Any  deviation  should  be  fully 
explained  and  justified  in  the  trans¬ 
mittal  letter.  Examples  of  estates 
which  have  been  approved  for  use  in 
declarations  of  taking  are  contained  in 
Figure  5-6  in  EP  405-1-2.  A  condemna¬ 
tion  proceeding  is  an  in  rem  action. 
The  definition  of  “property”  and  what 
constitutes  property  is  generally  deter¬ 
mined  by  reference  to  State  law. 
Therefore,  full  consideration  should 
be  given  to  the  applicable  State  law  in 
connection  with  requests  for  devi¬ 
ations  from  the  standard  approved  es¬ 
tates. 

(2)  Normally,  under  the  “unit”  rule 
a  condemnation  proceeding  should  in¬ 
clude  all  interests  in  a  given  tract  au¬ 
thorized  for  acquisition  even  though 
an  Offer  to  Sell  may  have  been  ob¬ 
tained  and  accepted  from  the  surface 
owner  with  an  outstanding  interest  in 
the  subsurface  estate  recited  in  the 
“Subject  to”  paragraph.  In  such  a 
case,  if  it  is  necessary  to  condemn  due 
to  title  difficulties  or  failure  of  the 
owner  to  carry  out  the  terms  of  the 
Offer  to  Sell,  the  deposit  will  be  in¬ 
creased  by  the  appraised  value  of  the 
outstanding  subsurface  interest.  The 
only  exception  to  including  subsurface 
interests  outstanding  in  third  parties 
is  in  the  case  of  block  ownership  of 
subsurface  interests;  i.e.,  where  a 
person,  corporation,  or  other  entity 
owms  subsurface  interests  under  more 
than  one  surface  tract  and  in  suffi¬ 
cient  amount  for  the  entire  interest 
holding  to  have  added  value,  for  oper¬ 
ational  or  other  reasons,  because  it  is 
in  a  block  ownership.  In  other  words, 
block  ownership  exists  w'hen  the  ac¬ 
quisition  of  a  part  of  the  block  would 
require  the  assessment  of  severance 
damage,  even  if  the  value  of  the  inter¬ 
est  or  the  amount  of  the  severance 
damage  wnuld  be  in  a  nominal 
amount.  On  this  basis,  subsurface  in¬ 
terests  need  not  be  contiguous  to  con¬ 
stitute  a  block  ownership. 

(3)  If  future  negotiations  to  acquire 
or  subordinate  the  subsurface  inter¬ 
ests  left  outstanding  under  paragraph 
(g)(2)  of  this  section  (or  any  non-block 
subsurface  interests  “excepted”  from 
direct  purchase  cases)  are  unsuccess¬ 
ful,  and  the  outstanding  interest 
cannot  be  waived  under  the  provisions 
of  §  644.86,  then  acquisition  or  subordi¬ 
nation  of  the  outstanding  interest 
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should  be  accomplished  by  condemna¬ 
tion  proceedings.  In  so  doing,  block 
ownerships  should  be  condemned  as  a 
unit  rather  than  on  a  piecemeal  basis. 
Full  information  should  be  submitted 
with  such  assemblies  as  to  the  method 
of  acquisition  of  each  surface  owner¬ 
ship  affected  by  the  subsurface  acqui¬ 
sition. 

(h)  Payment  for  crops.  At  the  time 
the  declaration  of  taking  assembly  is 
prepared,  it  will  be  necessary  that  a 
determination  be  made  as  to  whether 
the  value  of  growing  crops  should  be 
added  to  the  value  of  the  land  im¬ 
provements  in  determining  the 
amount  to  be  deposited  as  estimated 
compensation.  The  determination  will 
be  made  as  follows: 

(1)  If  the  crops  have  been  harvested, 
or  it  is  known  or  highly  probable  that 
the  crops  will  be  harvested  by  the 
landowner  or  tenant,  no  deposit  will 
be  made  for  the  crops. 

(2)  The  approved  appraised  value  of 
crops  will  be  included  in  the  amounts 
to  be  deposited  in  all  other  cases. 

(3)  The  letter  forwarding  the  decla¬ 
ration  of  taking  to  the  Chief  of  Engi¬ 
neers  will  state  whether  the  value  of 
growing  crops  has  been  included  in  the 
amount  recommended  for  deposit,  and 
will  set  forth  a  statement  of  the  facts 
upon  which  the  action  is  based. 

(i)  Filing  and  possession.  Upon  the 
filing  of  a  complaint,  accompanied  by 
a  declaration  of  taking,  the  court  has 
the  power  to  fix  the  time  within  which 
and  the  terms  upon  which  the  parties 
in  possession  shall  be  required  to  sur¬ 
render  possession  to  the  United  States 
(40  U.S.C.  258a).  Requests  for  orders 
of  possession  should  be  made  only 
after  all  requirements  of  Pub.  L.  91- 
646  (84  Stat.  1894)  regarding  posses¬ 
sion  have  been  satisfied. 

(1)  The  Division  or  District  Engineer 
will  ascertain  from  the  United  States 
Attorney  the  date  on  which  the  con¬ 
demnation  proceeding  with  declara¬ 
tion  of  taking  is  filed  and  the  date  on 
which  possession  is  available.  The 
using  service  of  the  Army  and  Air 
Force  or  the  local  representative  of 
other  agencies  will  be  informed  of  the 
date  on  which  possession  of  the  land  is 
available. 

(2)  The  above  information,  together 
with  the  civil  number  assigned  to  the 
case,  and  a  copy  of  the  complaint  and 
order  of  possession  will  be  furnished 
to  IIQDA  (DAEN-REA-C)  WASH  DC 
20314  within  six  weeks  after  the  date 
the  case  was  forwarded  by  the  Chief 
of  Engineers  to  the  Department  of 
Justice.  If  this  cannot  be  accom¬ 
plished,  an  explanation  will  be  fur¬ 
nished  by  such  date. 

(3)  Where  an  Order  of  Possession  is 
obtained  but  the  landowner  refuses  to 
comply,  it  may  be  necessary  to  obtain 
a  Writ  of  Assistance  from  the  court. 
Prior  to  requesting  the  United  States 
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Attorney  to  obtain  such  a  Writ,  all 
pertinent  facts  should  be  reported  to 
DAEN-REA-C. 

(4)  The  United  States  Attorney 
should  be  requested  to  have  judgment 
entered  in  accordance  with  the  terms 
of  any  accepted  Offers  to  Sell  immedi¬ 
ately  after  the  filing  of  the  case,  since 
delay  in  taking  such  action  works  to 
the  disadvantage  of  the  Government. 
Any  difficulty  in  securing  prompt 
action  by  the  United  States  Attorney 
in  this  matter  should  be  reported  to 
DAEN-REA-C. 

(j)  Amendments.  (1)  If  at  any  time  it 
becomes  necessary  to  amend  a  com¬ 
plaint  or  declaration  of  taking  previ¬ 
ously  filed,  an  amendment  assembly 
will  be  submitted  to  DAEN-REA-C  to¬ 
gether  with  a  full  statement  of  the 
facts  requiring  the  amendment.  The 
letter  of  transmittal  should  certify 
that  the  tracts  affected  by  the  amend¬ 
ment  have  not  been  adjudicated. 

(2)  No  amendment  should  be  submit¬ 
ted  which  will  result  in  a  revestment 
of  an  interest  in  property,  unless  a 
stipulation  for  revestment  has  been 
obtained  from  the  former  owner  in  ac¬ 
cordance  with  §  644.115. 

(3)  If,  after  the  filing  of  a  declara¬ 
tion  of  taking,  a  substantially  higher 
appraisal  is  approved  for  any  reason, 
and  a  settlement  does  not  appear  im¬ 
minent,  an  amendment  will  be  submit¬ 
ted  promptly  to  increase  the  amount 
of  the  deposit. 

(k)  Alternate  form  declaration  of 
taking.  An  alternate  form  of  Declara¬ 
tion  of  Taking  has  been  approved  by 
the  Judicial  Conference  on  an  optional 
basis,  and  must  be  used  where  the 
local  District  Court  requires.  Under 
this  form  a  Declaration  of  Taking  may 
have  up  to  15  ownerships,  but  each 
ownership  will  be  set  up  separately  so 
that  it  may  be  included  in  a  separate 
civil  action.  In  other  words,  there  may 
be  up  to  15  separate  civil  actions 
which  are  keyed  in  to  one  Declaration 
of  Taking.  An  example  of  this  type  of 
Declaration  is  included  in  Figure  5-5 
in  EP405-1-2.  In  this  form.  Schedule 
"A”  will  include  the  authority  and 
public  uses.  Schedule  “B”  will  include 
the  description,  the  estimated  compen¬ 
sation,  and  the  estate  to  be  acquired. 
Schedule  “C”  will  be  the  plan  showing 
the  land  to  be  acquired.  It  will  be 
noted  that  there  will  be  a  separate 
Schedule  “A”,  “B”,  and  “C”  for  each 
ownership.  The  schedules  may  include 
more  than  one  tract  where  the  owner¬ 
ship  is  unified  and  is  an  economic  unit. 
All  of  the  civil  actions  will  be  keyed  in 
to  the  Declaration  of  Taking  by  a 
Master  File  number.  The  Master  File 
number  must  be  used  on  all  corre¬ 
spondence  pertaining  to  tracts  in  this 
type  of  an  assembly. 


§644.115  Revestment  of  title  by  stipula¬ 
tion. 

When  fee  title  or  an  interest  in  prop¬ 
erty  has  been  acquired  by  the  United 
States  by  declaration  of  taking  in  a 
condemnation  proceeding  and  it  is  de¬ 
termined  to  be  in  the  best  interest  of 
the  Government  to  wholly  or  partially 
exclude  said  property  or  interests 
therein,  or  to  acquire  a  lesser  estate, 
such  exclusion  or  diminution  in  the 
estate  can  be  accomplished  by  stipula¬ 
tion  with  the  former  owner  under  the 
provisions  of  the  Act  of  Congress  ap¬ 
proved  October  21,  1942  (40  U.S.C. 
258f). 

(a)  Required  approval.  All  stipula¬ 
tions  involving  a  revestment  of  title 
must  be  forwarded  to  DAEN-REA-C 
for  approval  with  a  full  statement  of 
the  facts,  related  data  and  recommen¬ 
dations.  Approval  of  the  revestment 
action  must  be  obtained  from  the  ap¬ 
propriate  using  agency.  Such  stipula¬ 
tions  will  not  be  filed  in  the  condem¬ 
nation  proceedings  by  the  United 
States  Attorney  until  the  specific  ap¬ 
proval  of  the  Chief  of  Engineers  is  ob¬ 
tained  and  the  matter  coordinated  by 
the  Chief  of  Engineers  with  the  De¬ 
partment  of  Justice.  It  should  be 
stressed  in  negotiations  that  final  ap¬ 
proval  of  the  stipulation  is  under  the 
judrisdiction  of  the  Attorney  General, 
based  on  the  recommendation  of  the 
Chief  of  Engineers. 

(b)  Reduction  of  price.  A  stipulation 
for  revestment  should  provide  for  a 
deduction  from  the  agreed  price  or 
from  the  ultimate  award  of  an  amount 
equal  to  the  difference  between  the 
value  of  the  property  originally  taken 
and  the  value  of  said  property  after 
the  proposed  exclusion  of  a  part  there¬ 
of  or  acquisition  of  a  lesser  interest 
therein,  i.e.,  the  stipulation  should  be 
an  over-all  settlement  of  the  case 
whenever  possible.  If  it  is  impossible 
to  reach  an  amicable  agreement  for 
complete  settlement  for  the  Govern¬ 
ment’s  acquisition  of  the  tract,  an 
agreement  as  to  the  area  and  estate, 
leaving  final  determination  as  to  com¬ 
pensation  with  the  court,  may  be  sub¬ 
mitted  with  facts  showing  that  the 
proposed  action  is  in  the  best  interest 
of  the  Government.  The  stipulation 
should  also  include  a  release  concern¬ 
ing  any  benefits  under  Sec.  304,  Pub. 
L.  91-646  (84  Stat.  1894),  because  of 
the  revestment,  particularly  when  no 
agreement  is  reached  concerning  com¬ 
pensation. 

(c)  Required  information.  A  sample 
stipulation  for  revestment  is  contained 
in  Figure  5-8  in  EP405-1-2  which  may 
be  adapted  to  fit  the  particular  project 
and  tract  involved.  In  this  connection, 
the  following  requirements  should  be 
observed: 

(1)  The  stipulation  will  not  provide 
for  any  change  in  the  amount  of  the 
deposit  unless  the  stipulation  provides 


for  an  overall  settlement  of  the  case  or 
the  entire  tract  is  to  be  excluded  from 
the  acquisition. 

(2)  The  areas  in  which  the  Govern¬ 
ment  has  acquired  an  interest  and 
those  in  which  an  interest  will  be  re¬ 
tained  after  the  revestment  will  be 
fully  described. 

(3)  The  estates  to  be  retained  by  the 
Government  after  the  revestment  will 
be  accurately  described:  where  the 
owner  reserves  mineral  or  other  inter¬ 
ests  or  use,  appropriate  restriction*  of 
exploration  and  subordination  to  the 
paramount  right  of  the  Government 
to  use  the  property  for  the  required 
purpose  will  be  included. 

(4)  The  stipulation  should  include, 
as  part  of  the  consideration: 

(i)  Consent  by  the  former  owner  to 
the  Government’s  acquisition  of  the 
revised  area  and  the  estates  therein  in 
the  event  the  stipulation  is  approved. 

(ii)  Withdrawal  of  any  answer  con¬ 
testing  the  Government’s  right  to  ac¬ 
quire  the  property  and  any  interroga¬ 
tories  theretofore  filed. 

(iii)  A  waiver  of  any  and  all  claims 
by  the  former  owner,  his  heirs  and  as¬ 
signs,  against  the  United  States,  the 
State,  County  and  political  subdivi¬ 
sions  thereof  for  loss  of  access  to  the 
land  (where  applicable). 

(5)  The  stipulation  will  include,  as 
an  exhibit,  maps  delineating  the  fee 
area  in  red,  the  easement  area  in  blue, 
and  the  area  to  be  revested  in  yellow. 

(6)  The  letter  of  transmittal  in  con¬ 
nection  with  any  revestment  in  Civil 
Works  projects  should  include  infor¬ 
mation  as  to  whether  the  area  in 
which  title  is  to  be  revested  has  a  po¬ 
tential  for  recreational  use  without 
regard  to  the  currently  established 
public  access  areas. 

(d)  Application.  The  foregoing  pro¬ 
cedure  applies  only  to  instances  where 
a  declaration  of  taking  has  been  filed. 
Where  only  a  complaint  has  been 
filed,  the  necessary  revisions  may  be 
made  by  securing  a  satisfactory  Offer 
to  Sell  and  deeds  to  the  United  States, 
or  by  amending  the  complaint  and 
filing  a  declaration  of  taking  contain¬ 
ing  the  revised  descriptions  or  estates. 

§644.116  Distribution,  reservations,  and 
title  evidence. 

Distribution  of  the  estimated  com¬ 
pensation  deposited  in  the  registry  of 
the  court  is  the  responsibility  of  the 
United  States  District  Court.  However, 
the  Division  or  District  Engineer  will 
assist  the  United  States  Attorney  in 
arranging  for  the  distribution  of  funds 
deposited  with  a  declaration  of  taking 
in  order  that  landowners  may  receive 
either  partial  or  total  payment  as  soon 
as  possible. 

(a)  Distribution.  Partial  or  total  dis¬ 
tribution  may  be  made  upon  a  showing 
to  the  court  that  the  claimant  is  the 
proper  person  to  receive  the  money  on 
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deposit  (40  U.S.C.  258a).  An  examina¬ 
tion  of  the  title  evidence  by  the 
United  States  Attorney,  together  with 
a  physical  inspection  of  the  premises, 
is  usually  sufficient  to  enable  the 
United  States  Attorney  to  ascertain 
the  proper  claimants  so  that  he  may 
consent  to  the  entry  of  an  order  of  dis¬ 
tribution.  Distribution  may  be  made 
without  prejudice  to  the  owner’s  right 
to  contest  for  a  higher  award  than  the 
sum  deposited  by  the  United  States. 

(b)  Inspection  and  title  evidence.  As 
soon  as  a  condemnation  proceeding  is 
filed,  a  physical  inspection  of  the 
premises  will  be  made  and  the  United 
States  Attorney  will  be  furnished  the 
following: 

(1)  ENG  Form  798,  Certificate  of  In¬ 
spection  and  Possession,  or  such  other 
similar  form  as  may  be  requested. 

(2)  ENG  Form  1567,  Report  on  Vaca¬ 
tion  of  Property. 

(3)  Title  evidence  and  all  available 
curative  material  covering  the  tracts 
of  land  included  in  the  declaration  of 
taking. 

(4)  Copies  of  all  offers  to  Sell,  leases, 
relocation  agreements,  etc.,  which  are 
pertinent  to  the  case  and  would  be 
useful  in  making  distribution. 

(c)  Reservations.  If  the  landowners 
are  to  be  permitted  to  remove  crops, 
timber,  buildings  or  other  improve¬ 
ments  from  land  acquired  in  the  decla¬ 
ration  of  taking  (by  approval  of  the 
Division  or  District  Engineer),  a  stipu¬ 
lation  for  reservation  of  these  items 
may  be  obtained  at  this  time.  The  stip¬ 
ulation  should  be  in  a  form  acceptable 
to  the  United  States  Attorney,  should 
specify  the  date  on  or  before  which 
the  reserved  items  are  to  be  removed, 
and  should  provide  that  if  the  re¬ 
served  items  are  not  removed  on  or 
before  said  date,  the  right  of  removal 
shall  terminate  automatically  and  the 
United  States  shall  have  a  good  and 
indefeasible  title  to  these  items  with¬ 
out  further  notice.  The  consideration 
to  the  Government  for  the  reservation 
will  be  in  an  amount  not  less  than  the 
appraised  value  of  the  crops,  or  not 
less  than  the  appraised  salvage  value 
of  the  timber,  buildings  or  other  im¬ 
provements  which  are  reserved,  and 
the  stipulation  should  provide  that 
such  amount  shall  be  deducted  from 
the  amount  of  the  final  award. 

(d)  Continuation  of  title  evidence.  A 
continuation  of  the  existing  title  evi¬ 
dence  will  be  obtained  to  include  a 
search  of  the  records  to  a  date  subse¬ 
quent  to  the  date  of  filing  of  the 
Notice  of  Lis  Pendens,  the  Judgment 
on  Declaration  of  Taking,  or  the  filing 
of  the  complaint  in  those  states  where 
such  filing  constitutes  notice.  The  ad¬ 
ditional  title  evidence  will  be  fur¬ 
nished  to  the  United  States  Attorney 
as  soon  as  possible  after  filing  of  the 
case. 


§  644.117  Procedure  prior  to  trial. 

(a)  General  After  filing  of  condem¬ 
nation  proceedings,  the  Division  or 
District  Engineer  will  maintain  close 
liaison  with  the  United  States  Attor¬ 
neys  and  will  render  all  possible  assist¬ 
ance  to  the  United  States  Attorneys  in 
negotiating  settlements,  preparing 
cases  for  trial,  and  in  conducting  such 
trials.  When  the  Division  or  District 
Engineer  is  informed  that  a  case  has 
been  set  for  trial  involving  an  unusual 
or  novel  issue  of  fact  or  law,  or  where 
the  Government  testimony  will  be 
$100,000  or  more,  he  will  promptly  fur¬ 
nish  this  information  to  DAEN-REA- 
C.  In  addition,  the  Division  or  District 
Engineer  should: 

(1)  In  coordination  with  the  United 
States  Attorney,  conduct  discussions 
for  settlement  with  landowners  and 
other  interested  parties  defendant. 
When  a  satisfactory  agreement  has 
been  reached,  an  executed  stipulation 
in  a  form  satisfactory  to  the  United 
States  Attorney  will  be  obtained.  A 
suggested  form  of  stipulation  as  to 
just  compensation  is  contained  in 
Figure  5-8  in  EP  405-1-2.  In  this  con¬ 
nection,  the  closest  cooperation  and 
collaboration  must  exist  between  rep¬ 
resentatives  of  the  Department  of  the 
Army  and  the  Department  of  Justice; 
no  settlement  negotiations  should  be 
conducted  by  Corps  personnel  without 
the  knowledge  and  consent  of  the 
United  States  Attorney.  If  the  proper¬ 
ty  owner  is  unwilling  to  execute  a  stip¬ 
ulation  until  assured  that  the  amount 
of  the  settlement  will  be  accepted  by 
the  Government,  formal  execution  of 
the  stipulation  may,  in  such  instances, 
be  delayed.  However,  the  offer  will  be 
processed  in  accordance  with  the  ap¬ 
plicable  provisions  of  paragraph  b 
below. 

(2)  Furnish  maps,  photographs  and 
other  necessary  exhibits  for  trial. 

(3)  Assist  in  preparing  expert  wit¬ 
nesses  for  trial. 

(4)  Take  necessary  action  to  assure 
the  presence  of  witnesses  at  the  trial. 
District  personnel  who  qualify  as 
expert  witnesses  will  be  made  availa¬ 
ble. 

(5)  Be  represented  at  the  trial  by  an 
attorney  thoroughly  familiar  with 
Federal  court  procedures,  condemna¬ 
tion  law,  and  the  details  of  the  project 
affected  by  the  condemnation  pro¬ 
ceedings. 

(b)  Stipulated  settlements.  (1)  Where 
the  amount  of  the  stipulation  ob¬ 
tained  in  accordance  with  paragraph 
(a)(1)  of  this  section  does  not  exceed 
the  high,  approved  appraisal  prepared 
by  an  appraiser  employed  by,  or  under 
contract  with,  the  Corps  of  Engineers, 
and  the  proposed  settlement  will  com¬ 
pletely  dispose  of  the  issue  of  compen¬ 
sation  for  all  interests  acquired  in  the 
tract  in  the  proceeding,  approval  of 
the  settlement  will  be  recommended 


by  the  Division  or  District  Engineer  or 
the  Chief  of  the  Real  Estate  Division 
directly  to  the  United  States  Attorney. 
The  Division  or  District  Engineer  will 
inform  DAEN-REA-C  of  the  action 
taken,  either  by  sending  a  copy  of  the 
letter  addressed  to  the  United  States 
Attorney  of  by  separate  correspond¬ 
ence. 

(2)  Where  the  total  settlement  for 
all  interests  acquired  in  a  given  tract 
does  not  exceed  $40,000  and  the  pro¬ 
posed  settlement  will  completely  dis¬ 
pose  of  the  issue  of  compensation  for 
all  interests  acquired  in  the  tract  in 
the  proceeding.  Division  and  District 
Engineers  and  the  Chiefs  of  the  Real 
Estate  Divisions  are  also  authorized  to 
recommend  approval  of  settlements  di¬ 
rectly  to  the  United  States  Attorney. 
In  leasehold  condemnation  cases  the 
monetary  limitation  includes  the  full 
lease  term  and  not  merely  the  per 
annum  rental.  DAEN-REA-C  will  be 
informed  of  the  action  taken  in  the 
same  manner  as  in  paragraph  (b)(1)  of 
this  section.  Even  though  the  total 
settlement  for  all  interests  acquired  in 
a  given  tract  does  not  exceed  $40,000, 
the  proposed  settlement  will  be  sub¬ 
mitted  to  DAEN-REA-C  for  considera¬ 
tion  in  the  following  instances: 

(i)  If  the  United  States  Attorney  and 
the  Division  or  District  Engineer 
cannot  agree  as  to  whether  a  particu¬ 
lar  settlement  should  be  consummat¬ 
ed. 

(ii)  If  the  stipulation  involves  a  novel 
issue  of  law  or  question  of  policy 
which  would  adversely  affect  the  dis¬ 
position  of  other  tracts  in  a  project. 

(iii)  If  re  vestment  of  any  land  or  in¬ 
terests  therein  or  change  in  estate  is 
involved. 

(3)  All  proposed  settlements  not  cov¬ 
ered  by  paragraphs  (b)  (l)jand  (2)  of 
this  section  will  be  forwarded  to 
DAEN-REA-C,  together  with  specific 
recommendations  of  the  Division  and 
District  Engineers  and  a  full  state¬ 
ment  of  the  facts.  Three  copies  of  the 
signed  stipulation  will  be  forwarded  to 
DAEN-REA-C  with  the  report  in 
those  situations  where  the  stipulation 
contains  any  unusual  conditions  or 
terms.  The  report  should  contain  the 
following: 

(i)  The  amount  of  the  deposit  and 
the  amount  of  the  proposed  settle¬ 
ment. 

(ii)  The  amounts  and  dates  of  all 
Government  appraisals.  Where  the 
Department  of  Justice  appraisal  is 
substantially  above  or  below  the  Corps 
of  Engineers’  appraisals,  the  Division 
and  District  reviewing  appraisers 
should  carefully  examine  the  apprais¬ 
als  and  ascertain  whether  the  facts  in 
the  case  and  the  appraisal  techniques 
have  been  consistently  applied,  and 
should  prepare  a  comparative  analysis. 

(iii)  The  appraisal  valuations  by  the 
property  owners,  their  appraisers,  or 
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other  witnesses  who  may  testify  for 
the  owners,  if  such  can  be  ascertained. 

(iv)  A  statement  of  the  recommenda¬ 
tion  of  the  United  States  Attorney  as 
to  the  proposed  settlement. 

(v)  Such  other  matters  as  should  be 
considered  by  the  Chief  of  Engineers 
in  determining  whether  the  proposed 
settlement  is  satisfactory;  e.g.,  any 
pattern  of  awards  which  has  been  es¬ 
tablished  as  the  result  of  other  trials 
concerning  land  at  the  same  project, 
or  in  the  same  Federal  judicial  district, 
disposition  of  any  accepted  Offer  to 
Sell,  any  unusual  legal  or  factual 
issues  involved,  any  unusual  factors 
which  would  increase  the  hazard  of 
proceeding  to  trial,  or  the  anticipated 
effect  of  the  settlement  on  remaining 
acquisition  in  the  project. 

(vi)  Whether  or  not  funds  are  availa¬ 
ble  to  satisfy  any  deficiency. 

(vii)  The  report  should  contain  the 
required  information  in  tabulated 
form.  For  each  item  the  statement 
should  be  short  and  concise;  lengthy 
reports  are  not  required. 

(4)  A  copy  of  the  report  and  recom¬ 
mendation  sent  to  the  Chief  of  Engi¬ 
neers  will  be  immediately  transmitted 
to  the  United  States  Attorney.  If  the 
settlement  is  satisfactory,  the  Chief  of 
Engineers  will  forward  a  letter  of  ap¬ 
proval  to  the  Department  of  Justice, 
recommending  that  the  stipulation  be 
approved,  filed  and  judgment  entered 
thereon.  A  copy  of  the  letter  of  ap¬ 
proval  will  be  sent  to  the  Division  or 
District  Engineer.  Receipt  of  such 
copy  is  authority  to  satisfy  the  judg¬ 
ment  when  entered,  provided  funds 
are  available. 

(5)  If  a  stipulation  is  obtained  by  a 
United  States  Attorney  in  excess  of 
their  authority,  they  will  forward  the 
proposed  settlement  to  the  Depart¬ 
ment  of  Justice.  Simultaneously,  in  ac¬ 
cordance  with  procedures  agreed  upon 
by  the  Chief  of  Engineers  and  the  De¬ 
partment  of  Justice,  the  United  States 
Attorney  will  transmit  copies  of  the 
transmittal  letter  and  of  the  proposed 
stipulation  to  the  Division  or  District. 
The  Division  or  District  Engineer  will 
immediately  forward  the  letter  out¬ 
lined  in  paragraph  (b)(3)  of  this  sec¬ 
tion  to  the  Chief  of  Engineers. 

(6)  All  settlements  negotiated  for  in¬ 
terests  acquired  in  condemnation  pro¬ 
ceedings  will  be  inclusive  of  interest 
and  will  include  all  claims  of  any 
nature  arising  as  a  result  of  the  taking 
of  the  estate  recited  in  the  complaint 
or  declaration  of  taking,  with  the  ex¬ 
ception  of  benefits  to  which  the  land- 
owner  be  may  be  entitled  under  Public 
Law  91-646  (84  Stat.  1894).  In  lease¬ 
hold  condemnation  cases,  all  proposed 
settlements  should  include  not  only  an 
agreement  as  to  compensation  for  the 
period  of  the  leasehold  but  also  an 
agreement  as  to  any  and  all  claims 


arising  from  restoration  of  the  prem¬ 
ises,  if  known  (§  644.121(b)). 

(7)  Where  "surface  and  subsurface  in¬ 
terests  are  acquired  in  a  single  con¬ 
demnation  proceeding,  it  is  desirable 
to  settle  by  stipulation,  or  to  go  to 
trial,  on  the  “unit”  basis.  Many  United 
States  Attorneys  insists  on  this  course 
of  action.  However,  Division  or  Dis¬ 
trict  Engineer  should  cooperate  with 
United  States  Attorneys  who  wish  to 
negotiate  for  stipulated  settlements 
which  may  not  include  all  of  the  inter¬ 
ests  acquired  in  a  given  proceeding  as 
to  a  specific  tract  or  tracts,  pro  ded 
appraisal  reports  have  been  prepared 
in  such  a  manner  as  to  make  the  ap¬ 
praised  value  of  the  several  interests 
ascertainable. 

(8)  If  an  offer  of  settlement  is  not  in¬ 
tended  to  include  the  full  interest 
which  was.  condemned  in  a  particular 
tract,  the  letter  transmitting  the  set¬ 
tlement  offer  will  specifically  identify 
the  interests  included  in  the  settle¬ 
ment,  the  interests  which  remain  un¬ 
settled,  and  the  amount  of  estimated 
compensation  remaining  on  deposit 
for  the  unsettled  interests.  The 
amounts  remaining  on  deposit  for  the 
unsettled  interests  should  be  the  ap¬ 
praised  valuation  of  such  interests. 

(9)  Landowners  will  be  advised 
during  negotiations  for  settlement 
that  offers  to  settle  are  not  binding  on 
the  United  States  until  accepted  by  a 
duly  authorized  representative  of  the 
Department  of  Justice. 

(10)  In  cases  where  tracts  which  are 
covered  by  accepted  Offers  to  Sell  are 
acquired  by  declaration  of  taking  be¬ 
cause  of  title  defects  or  the  failure  of 
the  landowner  to  carry  out  the  terms 
of  the  Offer  to  Sell,  the  United  States 
Attorney  will  be  informed  by  letter 
and  furnished  copies  of  the  Offer  to 
Sell.  The  consideration  contained  in 
the  Offer  to  Sell  is  considered  binding 
upon  the  landowner  despite  the  fact 
that  condemnation  is  used  to  acquire 
title  to  the  land.  No  settlement  will  be 
approved  by  the  Division  or  District 
Engineer  in  an  amount  exceeding  the 
amount  contained  in  the  Offer  to  Sell 
unless  the  Offer  has  been  set  aside  by 
court  order.  Reports  submitted  in  ac¬ 
cordance  with  paragraph  (b)(3)  of  this 
section  will  contain  a  statement  as  to 
the  status  of  any  Offer  to  Sell  which 
may  have  been  accepted. 

(c)  Appraisal  Review.  Land  and  Nat¬ 
ural  Resources  Division  Directive  No. 
11-68,  dated  22  November  1968,  pro¬ 
vides  that  where  two  or  more  apprais¬ 
als  for  a  particular  property  have  a 
valuation  spread  in  excess  of  10  per¬ 
cent  of  the  high  appraisal  figure,  the 
United  States  Attorney  should  submit 
such  appraisals  to  the  local  repre¬ 
sentative  of  the  Corps  for  approval. 
Every  effort  should  be  taken  to  see 
that  this  policy  is  followed  so  that  the 
Corps  has  full  knowledge  of  the  ap¬ 


praisal  reports  on  which  settlement 
negotiations  or  trial  preparation  is 
based.  In  those  instances  where  the 
United  States  Attorney  and  the  Divi¬ 
sion  or  District  Engineer  cannot  agree 
as  to  whether  an  appraisal  or  apprais¬ 
er  should  be  used  at  trial  or  in  connec¬ 
tion  with  settlement  negotiations, 
copies  of  all  appraisals,  together  with 
the  analysis  of  the  reviewing  apprais¬ 
er,  should  be  submitted  to  HQDA 
(DAEN-REE)  WASH  DC  20314  for 
further  consideration  and  possible  dis¬ 
cussion  with  the  Department  of  Jus¬ 
tice. 

§644.118  Awards. 

(a)  Approval  by  Division  or  District. 
Division  or  District  Engineers  and  the 
Chiefs  of  the  Real  Estate  Divisions 
have  been  authorized  to  approve  court 
awards  (including  jury  or  commission 
awards)  where  such  awards  do  not 
exceed  the  highest  testimony  present¬ 
ed  at  the  trial  by  a  qualified  appraiser 
employed  by  the  Government.  In  such 
cases,  the  United  States  Attorney  will 
be  notified  that  the  award  is  approved 
and  the  Chief  of  Engineers  will  be  no¬ 
tified  of  such  action. 

(b)  Approval  by  Chief  of  Engineers. 
(1)  If  the  award  is  in  excess  of  the 
highest  testimony  presented  at  the 
trial  by  a  qualified  appraiser  employed 
by  the  Government,  or  involves  a 
matter  of  a  doubtful  or  controversial 
nature,  a  report  concerning  the  trial 
will  be  forwarded  by  the  Division  or 
District  Engineer  to  DAEN-REA-C. 
The  report  should  contain,  but  not  be 
limited  to,  the  following  information; 

(1)  The  amount  of  the  verdict  or 
award. 

(ii)  The  appraisal  valuations  given  in 
testimony  by  all  witnesses,  including 
any  pertinent  comments  on  the  effec¬ 
tiveness  of  the  witnesses,  as  appropri¬ 
ate. 

(iii)  A  statement  of  the  recommenda¬ 
tions  of  the  United  States  Attorney  as 
to  the  acceptance  of  the  verdict  or 
award,  if  available  without  causing  a 
delay  in  submittal  of  the  report. 

(iv)  Where  the  trial  concerned  less 
than  all  interests  acquired  in  a  given 
tract,  the  report  should  state  the  pre¬ 
cise  interests  adjudicated  at  the  trial, 
the  other  interests  which  remain  un¬ 
adjudicated,  the  proposed  disposition 
of  the  unadjudicated  interests  and  the 
amount  of  the  deposit  allocated  to  the 
unadjudicated  interests. 

(v)  Whether  or  not  funds  are  availa¬ 
ble  to  satisfy  any  deficiency  plus  inter¬ 
est. 

(2)  Long  narrative  reports  of  the 
events  at  the  trial  or  hearing  are  not 
necessary  except  in  unusual  cases.  A 
brief,  but  complete,  statement  of  the 
pertinent  facts  will  be  adequate  in 
most  cases.  A  form  for  use  in  connec¬ 
tion  with  submission  of  trial  reports  is 
included  in  Figure  5-9  in  EP  405-1-2; 
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however,  it  is  not  intended  that  this 
form  constitute  the  entire  report. 
Where  the  case  was  tried  by  a  Com¬ 
mission,  copies  of  the  Commissioners’ 
Report  will  be  submitted  with  each 
copy  of  the  trial  report.  Close  liaison 
must  be  maintained  with  the  United 
States  Attorney’s  Office  in  order  that 
these  reports  will  be  received  promptly 
after  they  are  filed  in  the  case. 

(3)  The  report  outlined  above  should 
be  accompanied  by  the  recommenda¬ 
tion  of  the  Division  or  District  Engi¬ 
neer  as  to  what  action  should  be  taken 
with  respect  to  the  Commissioner’s 
Report,  court  award  or  jury  verdict. 
This  recommendation  should  include  a 
discussion  of  any  matters  which 
should  be  considered  by  the  Chief  of 
Engineers  in  determining  whether  the 
award  is  satisfactory,  e.g.,  the  history 
of  past  awards  at  this  project  or  in  the 
same  judicial  district,  the  basis  used 
by  the  commission  in  arriving  at  its  de¬ 
termination  of  value,  whether  en¬ 
hancement  from  the  project  or  a 
second  taking  was  an  issue,  the  dispo¬ 
sition  of  any  accepted  Offer  to  Sell  on 
any  tract  involved  in  the  trial,  etc. 
(The  basis  of  findings  of  value  to  be 
included  in  the  report  of  a  commission 
appointed  under  Rule  71A(h)  was  con¬ 
sidered  by  the  Supreme  Court  in 
United  States  v.  Merz,  376  U.S.  192). 
Where  the  recommendation  is  to 
reject  the  award,  specific  reasons  with 
supporting  legal  analysis  should  be 
given.  The  fact,  standing  alone,  that 
an  award  is  considered  excessive  is  not 
sufficient  reason  upon  which  to  base 
an  appeal. 

(4)  The  report  and  recommendation 
should  be  received  by  the  Chief  of  En¬ 
gineers  within  five  working  days  after 
the  Commissioners’  Report  has  been 
filed  or  the  trial  concluded.  In  order  to 
accomplish  reporting  within  the  pre¬ 
scribed  time  limits.  District  Engineers 
will  forward  reports  and  recommenda¬ 
tions  direct  to  DAEN-REA-C,  with  a 
copy  to  the  appropriate  Division  Engi¬ 
neer.  The  Division  Engineer  will 
submit  comments  and  recommenda¬ 
tions  to  DAEN-REA-C  within  three 
working  days  after  receipt  of  the  copy 
of  the  District  Engineer's  report.  The 
District  must  insure  that  our  right  to 
object  is  extended  if  the  situation  war¬ 
rants. 

(c)  Payment  of  awards  and  settle¬ 
ments.  (1)  If  an  award  or  stipulated 
settlement  requires  the  deposit  of  a 
deficiency,  judgment  will  be  entered 
by  the  court  and  thereafter  transmit¬ 
ted  to  the  Division  or  District  Engi¬ 
neer  by  the  Department  of  Justice  for 
procurement  of  a  check  for  deposit  in 
the  registry  of  the  court  in  satisfac¬ 
tion  of  the  final  judgment. 

(2)  The  copy  of  the  letter  from  the 
Chief  of  Engineers  to  the  Department 
of  Justice  recommending  approval  of 
an  award  or  settlement,  if  required 


under  §§  644.117(b)(3)  and  644.118(b), 
will  constitute  authority  for  payment 
of  the  deficiency,  provided  fluids  are 
available.  If  approval  is  not  recom¬ 
mended  by  the  Chief  of  Engineers  to 
the  Department  of  Justice  and  the 
judgment  is  submitted  to  the  Division 
or  District  Engineer  for  payment,  it 
should  be  forwarded  to  DAEN-REA-C 
without  action.  Upon  receipt  of  a  judg¬ 
ment  where  payment  is  authorized 
and  funds  are  available,  the  Division 
or  District  Engineer  will  immediately 
procure  and  deliver  the  check  to  the 
United  States  Attorney  and  inform 
DAEN-REA-C  of  the  action  taken. 

§  644.119  Procedure  after  final  judgment 

Generally,  it  is  not  necessary  to 
obtain  a  final  certificate  of  title  or 
title  insurance  policy  in  condemnation 
cases  where  the  intermediate  or  con¬ 
tinuation  certificate  of  title  is  contin¬ 
ued  to  a  date  subsequent  to  the  date 
of  filing  of  the  Notice  of  Lis  Pendens, 
and  the  liability  of  the  title  company 
is  not  limited  to  an  amount  less  than 
50  percent  of  the  total  consideration 
paid  for  the  land  by  the  United  States. 

(a)  Final  title  opinion.  After  entry 
of  final  judgment,  the  title  assembly 
will  be  examined  and  a  final  title  opin¬ 
ion  issued.  The  title  opinion  and  relat¬ 
ed  papers  on  Army  and  Air  Force  pro¬ 
jects  will  be  forwarded  to  HQDA 
(DAEN-REP)  WASH  DC  20314  for 
permanent  filing. 

(b)  Report  required  to  close  case. 
When  all  interests  in  a  proceeding 
have  been  disposed  of  by  final  judg¬ 
ment,  the  Division  or  District  Engi¬ 
neer  will  so  advise  the  Chief  of  Engi¬ 
neers  in  order  that  the  case  may  be 
closed.  This  report  should  not  be  made 
until  the  time  for  appeal  has  expired 
or  any  pending  appeals  have  been  re¬ 
solved.  The  report  should  include  a 
copy  of  the  final  judgment  or  other 
order  of  the  court  disposing  of  the 
case,  and  a  statement  that  all  monies 
deposited  in  the  registry  of  the  court 
have  been  disbursed. 

§  644.120  Condemnation  for  local  coopera¬ 
tion  projects. 

Under  the  provisions  of  the  River 
and  Harbor  Acts  approved  June  29, 
1906  (33  U.S.C.  592)  and  August  8, 
1917  (33  U.S.C.  593),  and  the  Flood 
Control  Acts  approved  March  1,  1917 
(39  Stat.  950)  and  August  18,  1941  (33 
U.S.C.  701c-2),  respectively,  the  Secre¬ 
tary  of  the  Army  may  cause  proceed¬ 
ings  to  be  instituted  in  the  name  of 
the  United  States  for  acquisition  by 
condemnation  of  lands,  easements  or 
rights-of-way  which  local  interests  un¬ 
dertake  to  furnish  free  of  cost  to  the 
United  States.  Requests  for  the  insti¬ 
tution  of  proceedings  in  the  name  of 
the  United  States  will  be  addressed  by 
the  local  parties  to  the  Secretary  of 
the  Army  and  submitted  to  the  Divi¬ 


sion  or  District  Engineer.  No  land  will 
be  acquired  on  behalf  of  local  interests 
by  the  filing  of  condemnation  proceed¬ 
ings  until  local  interests  have  fur¬ 
nished  the  Division  or  District  Engi¬ 
neer  with  satisfactory  assurances  in 
accordance  with  the  authorization  act, 
and  sufficient  funds  have  been  depos¬ 
ited  with  the  Division  or  District  Engi¬ 
neer  to  pay  the  expenses  of  the  pro¬ 
ceedings  and  any  awards  that  may  be 
made  in  the  proceedings. 

(a)  General.  The  Corps  of  Engineers 
will  institute  condemnation  proceed¬ 
ings  on  behalf  of  a  local  interest  only 
when  the  local  interest: 

(1)  Lacks  authority  to  acquire  the 
necessary  real  estate  interests  by  emi¬ 
nent  domain;  or 

(2)  Cannot  obtain  possession  by  local 
eminent  domain  proceedings  in  time  to 
meet  the  construction  schedule;  or 

(3)  Unusual  circumstances  exist  so 
that  acquisition  by  local  inerests 
would  not  be  in  the  best  interest  of 
the  United  States. 

(b)  Information  to  accompany  as¬ 
sembly.  Upon  request  of  the  local  in¬ 
terests  that  the  real  estate  interest  be 
acquired  by  condemnation  proceeding 
in  the  name  of  the  United  States,  the 
Division  or  District  Engineer  will 
transmit  to  HQDA  (DAEN-REA-C) 
WASH  DC  20314  an  appropriate  con¬ 
demnation  assembly,  prepared  in  ac¬ 
cordance  with  §644.114,  with  recom¬ 
mendations  and  the  following  infor¬ 
mation: 

(1)  Citation  of  authorizing  act. 

(2)  Whether  valid  assurances  have 
been  accepted,  giving  date  of  accept¬ 
ance. 

(3)  That  the  estate  or  estates  to  be 
acquired  conform  to  the  requirements 
set  forth  in  Subpart  J  (to  be  pub¬ 
lished). 

(4)  Appraisal  values  of  the  interest 
proposed  for  acquisition. 

(5)  That  sufficient  funds  to  cover 
court  awards  and  expenses  of  the  pro¬ 
ceedings  have  been  deposited  by  local 
interests  with  the  Division  or  District 
Engineer. 

(6)  Efforts  made  by  local  interests  to 
acquire  the  real  estate  interests  and 
reasons  for  requesting  the  United 
States  to  file  condemnation  proceed¬ 
ings. 

§  644.121  Leasehold  condemnation  re¬ 
quirements. 

(a)  Requirements  for  extension.  The  . 
interest  acquired  in  land  by  a  lease¬ 
hold  condemnation  proceeding  termi¬ 
nates  after  a  one-year  term,  unless 
notice  to  extend  the  term  is  filed  in 
the  appropriate  United  States  District 
Court.  In  all  leasehold  cases,  the  Divi¬ 
sion  or  District  Engineer  will  ascertain 
from  the  using  service  whether  the 
premises  included  in  such  condemna¬ 
tion  proceedings  will  be  required  for 
an  additional  term.  This  should  be 
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done  sufficiently  in  advance  of  the  end 
of  the  term  to  allow  adequate  time  for 
the  action  necessary  to  extend  the 
term.  These  instructions  apply  to  civil 
works  projects  as  well  as  military  pro¬ 
jects. 

(1)  The  Department  of  the  Air  Force 
will  ascertain  and  advise  the  Chief  of 
Engineers  concerning  the  future  re¬ 
quirements  for  the  land  in  Air  Force 
leasehold  cases.  Where  the  Depart¬ 
ment  of  the  Air  Force  has  a  continu¬ 
ing  requirement  for  land  included  in 
condemnation  leasehold  cases  which 
are  not  extendible,  the  appropriate  Di¬ 
vision  and  District  Engineers  will  be 
informed  at  the  earliest  practicable 
date. 

(2)  Extension  of  the  term  in  a  lease¬ 
hold  condemnation  case  must  be  ac¬ 
complished  through  the  Department 
of  Justice  which,  upon  request  of  the 
Chief  of  Engineers,  will  issue  instruc¬ 
tions  to  its  field  representatives  to  pre¬ 
pare  a  notice  of  election  to  extend  the 
term  and  file  it  in  the  appropriate 
United  States  District  Court.  The 
Chief  of  Engineers  should  be  advised 
of  requirements  of  using  services  for 
extension  of  leasehold  condemnation 
cases  five  months  prior  to  the  time 
that  filing  notice  of  extension  with  the 
court  is  due.  The  majority  of  pending 
leasehold  condemnation  cases  require 
that  notice  to  extend  the  term  be  filed 


with  the  court  30  days  prior  to  the  end 
of  the  term,  although  a  few  cases  re¬ 
quire  the  notice  of  extension  to  be 
filed  at  least  60  days  prior  to  the  end 
of  the  term.  Negative  reports  are  re¬ 
quired. 

(3)  Since  the  General  Services  Ad¬ 
ministration  is  the  disposal  agency  for 
excess  and  surplus  airport  property, 
all  condemnation  leaseholds  forming 
an  integral  part  of  an  airport  should 
be  extended  and  kept  in  force  with  the 
concurrence  of  the  Department  of  the 
Air  Force  unless  and  until  contrary 
instructions  are  received  from  the 
General  Services  Administration.  In 
the  event  a  bombing  range  or  other  in¬ 
stallation  in  which  leasehold  interests 
have  been  acquired  by  condemnation 
is  excess  or  surplus,  but  will  not  be  de¬ 
contaminated  or  dedudded  prior  to  the 
end  of  the  term,  the  leasehold  con¬ 
demnation  proceeding  will  be  ex¬ 
tended  beyond  that  date.  In  reporting 
leasehold  condemnation  cases  to  be 
extended  within  the  categories  men¬ 
tioned  in  this  paragraph,  full  informa¬ 
tion  as  to  the  necessity  for  extensions 
in  each  case  should  be  furnished 
DAEN-REA-C. 

(4)  Specific  authorization  for  deposit 
of  funds  in  condemnation  leasehold 
cases  will  be  issued  to  Division  and 
District  Engineers  by  the  Chief  of  En¬ 
gineers. 


(b)  Termination  of  leasehold  con¬ 
demnation  proceedings.  If  the  need 
for  all  or  part  of  the  land  included  in  a 
leasehold  condemnation  proceeding 
should  terminate  prior  to  the  expira¬ 
tion  of  the  term  condemned,  in  the 
case  of  fixed  term  estates,  or  prior  to 
the  expiration  of  the  right  to  renew  by 
filing  notice  of  extension,  the  Division 
or  District  Engineer,  upon  notification 
by  the  using  service  that  the  land  is  no 
longer  needed,  shall  advise  DAEN- 
REA-C  accordingly.  Prompt  action 
will  be  taken  by  the  Division  or  Dis¬ 
trict  Engineer  to  comply  with  the  ap¬ 
plicable  requirements  of  Subpart  I  (to 
be  published)  relative  to  screening  real 
property  excess  to  one  component  of 
the  Department  of  Defense  with  all 
other  components  and  Federal  agen¬ 
cies  outside  of  the  Department  of  De¬ 
fense.  Where  restoration  is  involved,  a 
report  will  be  furnished  DAEN-REA- 
C  setting  forth  the  status  thereof. 

(c)  Report  to  close  leasehold  condem¬ 
nation  cases.  When  the  term  con¬ 
demned  has  expired  or  all  interests 
have  been  terminated  and  all  interests 
have  been  disposed  of  by  final  judg¬ 
ment,  the  Division  or  District  Engi¬ 
neer  will  so  advise  DAEN-REA-C  in 
order  that  the  case  may  be  closed. 
Report  in  accordance  with  §  644.119(b) 
shall  be  furnished  and  shall  also  in¬ 
clude  a  statement  that  the  issue  of  res¬ 
toration  has  been  settled. 

[FR  Doc.  79-4291  Filed  2-7-79;  8:45  am] 
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